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IN THE COURT OF JUDICIAL MAGISTRATE 1st CLASS, NALBARI 

  

Case No. GR 914/2017 u/s 447/323 IPC 

 

STATE 

-Vs- 

MUKUL BARMAN…………..  Accused 

 

 

Present: RUBINA YASMIN, A. J. S.    

 

Advocates appeared:   

  Mrs Manika Chakraborty………for the State. 

Mr. Mukunda Barman………for the accused. 

 

Date of prosecution evidence – 7.06.18, 26.06.18, 11.07.18 

Date of argument – 30.07.18  

Date of judgment – 14.08.18 

 

 

Judgment  

 

1. Sri Bhaben Barman initiated the instant case by filing written 'ejahar' before the O/C, 

Belsor P.S. on 18.6.17. The prosecution case in brief is that, on 17.6.17, at about 

9.30 p.m. the informant's son and his nephew were watching TV at his home and in 

the meantime, accused person called his son and attacked him with an iron rod on 

his hand and also caused hurt in his various parts of his body. It is also alleged that 

when his nephew Nayan Barman came for rescue of his son, accused person also 

attacked him with rod and caused him grievous hurt. It is further alleged that one 

Binod Barman when for their rescue hearing their scream, he was also beaten by the 

accused person. 

2. On receipt of the 'ejahar', police has registered the case as Belsor P.S. case No. 
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131/17 u/s 447/323 IPC and investigated the matter. On completion of investigation, 

police filed charge sheet against the accused person Mukul Barman u/s 447/323 IPC. 

3. During trial, accused person entered his appearance on receipt of summons from the 

court and was allowed to go on bail. Relevant copies of the case were furnished to 

him u/s 207 Cr.P.C. Upon perusal of materials on record and after hearing both sides, 

sufficient materials were found against the accused person u/s 447/323 IPC. The 

particulars of the offence were explained to the accused to which he pleaded not 

guilty and claimed to be tried. 

4. Prosecution in support of the case examined seven witnesses. Defence side declined 

to adduce any witness in support of their claim. The accused person was examined 

u/s 313 of Cr.P.C. to which he denied all the allegations leveled against him 

5. I have heard argument of both sides.  

 

Points for Determination 

 

6. Upon hearing and perusal of the record, I have framed the following points for 

determination: 

a. Whether the accused person on 17.6.17 at about 9.30 p.m. criminally 

trespassed into the house of the informant and thereby committed an offence 

punishable u/s 447 IPC?  

b. Whether the accused person on same date, time and place voluntarily caused 

hurt to the informant's son and nephew and thereby committed an offence 

punishable u/s 323 IPC?  

 

Evidence on Record 

7. I have carefully gone through the entire evidence on record and  materials placed 

before me. 

8. PW 1 Bhaben Barman deposed in his evidence that on 17.6.17, at about 9.30 p.m. 

the occurrence took place. He stated that his son Bhaskar Barman and nephew 

Nayanmani Barman were watching TV in his house and in the meantime, Mukul 

Barman called Bhaskar Barman to come outside and Nayanmani Barman also 

followed him. Sometime later, he heard hue and cry and so he went to the place of 

occurrence and saw Bhaskar Barman and Nayanmani Barman were taken to the 
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hospital. He further stated that the victims were taken to the Belsor medical and 

both of them got stitch in their head. He further stated that when he asked them, 

they told that Mukul Barman was teasing two boys and when Bhaskar Barman asked 

him not to do so, he beat Bhaskar Barman with rod on his head and when 

Nayanmani Barman came for his rescue, Mukul also beat him. When Joon Barman 

tried to restrain the accused person the rod got hit to him. Latter, he filed the 

'ejahar'. 

In his cross-examination, he stated that he has not seen the occurrence. The 

'ejahar' was written by petition writer and was read over to him. He further stated 

that he has not mentioned in his 'ejahar' that his son Bhaskar was taken to the 

hospital as he got hurt. He denied that he has filed 'ejahar' on 18.6.17 at about 

11.20 am. He stated that he has filed the 'ejahar' at the night itself. He further stated 

that place of occurrence is 20-22 foot away from the three way lane and his house is 

150 foot away from that three way lane. He further stated that there was no light in 

the road and the night was moonlit night. He denied that he has stated before the 

police that it was dark night on the date of occurrence. He also stated that accused 

persons entered into altercation with fisherman and not with his son. He stated that 

many people went to the medical with him and then all went to the police station. 

Latter, he stated that 6-7 persons accompanied him. When he went to the medical, 

he saw 30-35 people were present. He also stated that first he went to the medical 

and then to the police station and he took the victim from the hospital to the police 

station. He also stated that he also informed village headman namely Niru Barman 

about the occurrence. He admitted that accused person has filed case against 

Bhaskar Barman, Pinku Barman, Sarumani Barman, Pranjal Barman and Sanu 

Barman and all these persons are his relatives. Bhaskar and Sarumani are his sons. 

He denied that his son has beaten the accused person and snatched away Rs. 2300/- 

from him and then did so and he got hurt. He also stated that Hiren Barman and 

Kushal Barman have told him that accused has beaten him with iron rod.  

9. PW 2 Phukan Barman deposed in his evidence that the occurrence took place on 

17.6.17 at about 9.30 p.m. near Khandapara chowk. At that time he was busy 

catching fish and when accused person verbally abused him and another person in 

bad languages, then Mukul Barman and another person entered into altercation and 

Bhaskar Barman settled the matter and latter, Mukul Barman asked to leave the 
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place and suggested him not to use bad languages to the people. At this Mukul 

Barman attacked Bhaskar Barman with rod in his head and also beat Nayan Barman 

in his hand. Latter, both the victims were taken to the police station.  

In his cross-examination, he stated that he denied that he has not stated 

before police that Mukul has verbally abused him and other persons. He denied all 

the suggestions put forwarded by defence. He admitted that the father of the 

accused has filed case against them alleging that he and other co-accused has 

snatched money from accused Mukul Barman. He stated that he and Arup took 

Bhaskar to the medical. He further stated that there were 7-8 persons present in the 

place of occurrence. He stated that on that night itself, they went to the police 

station from the medical. He denied that they have taken money from the accused 

person and they got hurt by doing so.  

10. PW 3 Bhaskar Barman deposed in his evidence that at the time of occurrence, he 

was at his home. When Mukul Barman came and called him outside and when they 

went to Gholar field, two persons were busy in catching fish. Mukul Barman verbally 

abused them with bad languages and when he restrained him, accused person beat 

him with rod. He got stitch in his hand. 

In his cross-examination, he stated that the night was dark and there was no 

electricity in the road. He further stated that 20-25 people gathered near the place of 

occurrence at the time of occurrence. He stated that Mukul Barman called him and 

he did not ask him as to why he was called. He denied that he has not stated before 

police that accused person has verbally abused those persons who were catching 

fish. He also stated that Mukul Barman called him from the road and that, accused 

person was alone. He further stated that when he was beaten first time he became 

unconscious and when he regained his sense, he did not know. One Biswajit took 

him to the medical. He first took him to the medical and that to the police station 

and he stayed at the hospital for one hour. He stated that police has taken his 

statement on that day itself and 2-3 days later, he was again called by police and 

interrogated him. He stated that he did not know as to whether those 20-24 persons 

present at the place of occurrence had restrained the accused person. He denied 

that he has stated before the police that he was attacked with rod and bamboo stick 

and that, accused person attacked took him from behind and so, he could not say in 

which of the hands he accused person was carrying the rod. He again stated that the 
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rod was 4 ft. in length. He also denied that he and Nayan restrained the accused 

person and snatched away money from him. He stated that accused person that the 

accused person escaped after beating him. 

11. PW 4 Biswajit Haloi deposed in his evidence that on 17.7.17 at about 9.30 p.m. When 

he returned to his house, he saw many people gathered in the place of occurrence. 

He learnt that Bhaskar got hit on his hand but how it happened he has no 

knowledge. Latter he heard that Mukul Barman had beaten him. 

In his cross-examination, he stated that his house is 1 km. away from his 

house. He had not seen the occurrence. He further stated that Bhaskar Barman was 

taken to the hospital in bike. He denied that he had stated before police that accused 

person had beaten them in order to revenge against them. He also stated that police 

has taken his statement the day after the incident. He also stated that his statement 

was take in Bhaskar's house and that, Bhaskar Barman is his brother in relation.  

12. PW 5 Nayanmani Barman deposed in his evidence that on the date of occurrence, at 

about 9.30 pm he was watching TV in Bhaskar's house and in the meantime, Mukul 

Barman called Bhaskar outside. He also stated that the accused person had verbally 

abused to two persons who were fishing near the place of occurrence and when 

Bhaskar obstructed him, the accused person beat on his head. He also stated that 

when he tried to restrain the accused person latter also beat him. Bhaskar was taken 

to the hospital. One Mintu Deka took him to the medical. 

In his cross-examination, he stated that the occurrence took place with 

Bhaskar, him and Binod and took treatment in Belsor medical. He stated that it was 

full-moon night on the date of occurrence. He also stated that Mukul went to the 

couryard of Bhaskar's house to call him. When Bhaskar left, he followed him. He also 

stated that Bhaskar was beaten and hearing his scream 15-20 persons gathered at 

the place of occurrence. He also stated that he did not know as to what happened 

with the rod. He also stated that police has taken his statement at the police station 

next day after the occurrence and there were Bhaskar, Pranjal, Phukan and many 

other people. He also stated that police has taken statement of Bhaskar, Pranjal and 

Saruman together the day after the occurrence.  

13. PW 6 Dr. Safiqul Haque deposed in his evidence that he examined Bhaskar Barman 

and found cut injury over scalp which was repaired by stitches. The patient history of 

physical assault by blunt object.  
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On 22.6.17, he examined Nayanmani Barman and found slight laceration on 

scalp with pain in right hand and injury was repaired by stitches. 

In his cross-examination, he stated that he issued Ext. 2 and Ext. 3 on 

22.6.17. Ext. 2 is the injury report of Bhaskar Barman and Ext. 3 is the injury report 

of Nayanmani Barman. Exhibits are advice slip and not medical form supplied by 

Medical Deptt. In Ext. 2 & 3, there is no counter sign of the In-charge and no date is 

mentioned in Ext. 2. In Ext. 3 no registration number and date is mentioned. He 

further stated that in both exhibits, he has not mentioned as to how many stitches 

were made. He also stated that injury might be caused by falling down.     

14. PW 7 SI Ibrahim Ali deposed in his evidence that on 18.6.17 an 'ejahar' was filed by 

Bhaben Barman and O/C registered the case as Belsore P.S. 131/17 u/s 447/323 IPC 

and entrusted him with the task of investigation. He went to the place of occurrence 

and recorded statements of the witnesses. He did medical of the victim. On 

completion of investigation, he submitted charge sheet against accused person u/s 

447/323 IPC. 

In his cross-examination, he stated that on 18.6.17 at about 11.20 a.m. as 

per GDE 244, O/C registered the case but the said GDE is not tagged with the charge 

sheet. He stated that the victim first went to the police station on 19.6.17. Police 

requisition was made to supply the medical report. No police requisition was made at 

the time of first treatment as they did not go to the police station. On 17.6.17 he 

recorded statement of the witnesses at about 3.30 pm. He denied that he recorded 

statement of witnesses even before the occurrence took place. He stated that PW 3 

Bhaskar Barman has stated before him that accused called him to take revenge upon 

him. He further confirmed that he has not stated before him that accused used bad 

languages to the boys who were fishing. PW 5 has also not stated before him that 

two boys were fishing near the place of occurrence. He also confirmed that PW 1 has 

not stated that night was bright. He confirmed that PW 1 has not stated before him 

that Bhaskar and Nayanmani were taken to the hospital by other. The accused were 

abusing the boys who were fishing. He further confirmed that PW 2 has not stated 

before him that accused used obscene languages to him when he was fishing. He 

also did not state Bhaskar came and settled the matter. He also did not state that 

accused has beaten Bhaskar and Nayanmani with rod. 
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Judicial Determination 

 

15. On perusal of the entire evidence on record it transpires that the alleged occurrence 

took place in the main road which is near to the informant’s house. The PWs have 

mentioned that the place of occurrence is the Chandapara village road. Though the 

accused person came to the victim’s house but he did not commit the alleged act in 

the victim’s house. It was later when the victim came out and was in the village road 

the accused person alleged to have committed the offence.  

To bring home the accused under section 447 it is necessary that the accused 

person entered into the property of the victim with an intention to commit the 

offence. However perusal of the evidence depicts a picture that the accused person 

called the victim outside and they then went to the main road where the accused got 

into altercation with somebody else and when the victim restrained him he was hit 

by the accused. Thus it is quite apparent that the place of occurrence is not the 

premise of the victim and also that the victim Bhaksar barman himself stated that 

the accused person called him from the road which indicated that the accused 

person did not even enter the premises of the victim. Therefore the basic ingredient 

is not established and hence section 447 does not attract to. 

16. As to the offence under section 323 IPC Pw 1 who is the informant of this case 

stated in his evidence that he did not see the occurrence and that when he came 

outside after having heard the scream he saw that Bhaskar Barman and Nayan 

Barman was taken to the hospital.  

Pw 2 who claims to be the eye witness to the incident deposed that the accused 

person beat Bhaskar Barman with an iron rod. But when his evidence is juxtaposed 

with that of the I/o’s it is seen that he stated before the police that the accused 

person beat Bhaskar Barman with a bamboo cudgel. Moreover, Pw 2 also 

exaggerated in his court witness as he stated that accused person abused him and 

another boy with filthy language and when Bhaskar Barman tried to obstruct him the 

latter attacked him. Whereas he did not state this statement in his 161 statement.  

Pw 3 and Pw 5 are the victim in this case. Pw 3 stated that the on the date of 

occurrence it was a dark night and no electricity was there in the place of 

occurrence. However, as per Pw 5 version it was a bright moonlit night. According to 

Pw 3 his statement was recorded on the same night but Pw 5 stated that his and Pw 
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3’s statement was recorded together a day after the incident. Moreover, Pw 3 stated 

that he was attacked with a rod but the I/O confirmed that PW 3 stated before him 

that he was being attacked with a rod and bamboo cudgel. He further stated that the 

accused attacked him from behind so he could not see in which of the hand the 

accused was carrying the rod. He also stated that he became unconscious at the first 

hit. As the night was dark and the accused attacked him from behind and that at the 

first hit itself he became unconscious therefore, PW 3’s statement that he was 

attacked by rod and that it was 4 foot is tainted with reliability. Moreover, he also 

stated that he do not know as to where the rod gone. Neither the police seized the 

rod nor anybody else could see it therefore it is doubtful that Pw 3 has seen the rod.  

Furthermore, during his cross examination he stated that he did not ask the 

accused person as to why he was called for. He also denied that he did not see a rod 

in the hand of the accused person. Pw 3 also stated that the accused person and he 

are not in friendly terms. Therefore, if any person with whom one does not have 

friendly terms calls him and the latter saw a rod in his hand and did not even ask as 

to why he was called for, creates a suspicion against the version of Pw 3.  

17. On further perusal it is seen that Pw 3 did not mention a single sentence with regard 

to cause hurt to Pw 5 whereas Pw 5 whereas deposed that he was also beaten by 

the accused person. Moreover, Pw 5 stated that the accused person also beat Binod 

Barman. On perusal of the evidence of I/O it is seen that he did not even record the 

statement of Binod Barman nor the other Pws have stated accused person about 

causing hurt to Binod Barman. It is further seen that Pw 5 was also taken to the 

hospital but not on the date of occurrence but on 22/6/17 whereas Pw 5 stated that 

he was also taken to hospital on the date of occurrence 

18. Now on going through the entire evidence on record it appears that the evidence of 

the vital witnesses examined by prosecution side falls short of discharging the 

burden.  

19. I, therefore, find that the prosecution has failed to bring home the guilt of the 

accused person. Accordingly, accused person Mukul Barman is not held guilty of the 

offence punishable u/s 447/323 of IPC and accordingly, he is acquitted and set at 

liberty forthwith. 

20. The bail bond furnished on behalf of the accused person shall remain in force for a 

further period of six months. 
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Given under my hand and seal of this court on this 14th day of August, 2018. 

 

 

 

 

 

 

Rubina Yasmin 

            

         J.M.F.C. Nalbari 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

APPENDIX    

 

    

    

Prosecution witness: 

PW 1 – Bhaben Barman 
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PW 2 – Phukan Barman 

PW 3 – Bhaskar Barman 

PW 4 – Biswajit Haloi 

PW 5 – Nayanmoni Barman 

PW 6 – Dr. Safiqul Haque 

PW 7 – SI Ibrahim Ali Ahmed 

 

Defence Witness 

Nil  

 

Exhibits: 

Exhibit 1 – ejahar  

Exhibit 1 (1) – signature of informant 

Exhibit 2 & 3 – injury report 

Exhibit 2 (1) & 3 (1) – Signature of M/O 

Exhibit 4 – Charge sheet 

Exhibit 4 (1) – Signature of I/O 

 

 

 

 

 

 

Rubina Yasmin 

        J.M.F.C. Nalbari 


